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CHALLENGING JURORS. 


OPINION OF JUDGE OGDEN EDWARDS UPON THE QUESTION, WHETHER 
HAVING AN OPINION, OR EVEN EXPRESSING IT, THAT A PERSON 
IS GUILTY, LEGALLY DISQUALIFIES FROM SERVING AS A JUROR. 


ArticteE II. 


Sir WituiaM Brackstone follows Lord Coke, and quotes as a cause 
for principal challenge, among others, “ that the juror has been an ar- 
bitrator,”’ but is silent as to the expression of an opinion being a cause 
of principal challenge. 3 Bl. Comm. 363. 

Hawkins says, “ It hath been adjudged a good cause of challenge 
on the part of a prisoner, that the juror hath a claim to the forfeiture 
which shall be caused by the party’s attainder or conviction ; or that 
he hath declared his opinion beforehand that the party is guilty, or 
will be hanged, or the like ; yet it hath been adjudged, that if it shall 
appear that the juror made such declaration from his knowledge of 
the cause, and not out of any ill will to the party, it is no cause of 
challenge.” Hawk. B. 2. 42, 128. 

This was precisely the question in the court of Oyer and Terminer, 
in the caseof The People v. Barker, 7 or 8th Cowen, for every juror 
impanelled Kethiinal, under oath, having any ill will or prejudice 
against the defendants. 

The next elementary work which I shall quote, is Chitty’s Crimi- 
nal Law. This is a treatise of acknowledged ability and accuracy, 
so much s0, as, in a great measure, to have superseded all others upon 
criminal law. It was published in 1816, and may, therefore, be fairly 
presumed to furnish us with the law as it is understood by the pro- 
fession at the present day in England. He says, “ That if a jury- 
man has expressed his wishes as to the result of the trial, or his opin- 
ion of the guilt or innocence of the defendant, with a malicious inten- 
tion, on evidence of those facts, he will be set aside.” 1 Chit. Cr. 
L. 442. 

To allthese elementary authorities, and the cases quoted by them 
in support of their opinions, is superadded the unanimous opinion of 
the Court of King’s Bench, in the case of the King v. Edmonds, in 
the 1st of Barnwell and Alderson’s Rep. in the year 1821. 
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This question came before that court in the case of a trial for con- 
spiracy. The whole subject then underwent a very thorough and 
laborious investigation ; and the court united in the opinion, that 
expressions used by a juryman are no cause of challenge, unless 
they are referred to something of personal 7// will towards the party 
challenging. 

But Mr. Justice Woodworth, in support of his position, that * All 
the elementary writers, with the exception of Chitty, lay down the 
Se broadly, that if a juror has declared his opinion before- 

and, it is a good cause of challenge, and quotes Com. Law, 138. 
Lord Coke, (I Co. on Litt. 155-6. Bacon, title Juries, E. 5.) Bull. N. 
P. 307. 2 Tidd, 779, 80. 1 Archbold, 181, 2. 

As to Hale’s Com. Law, I can find nothing upon the subject in the 
page quoted, but in p. 287, he says that they are not to be such as 
are prepossessed or prejudiced before they hear their evidence. 
This no one questions. But he does not say that the expression of 
an opinion is a cause for principal challenge; so far from it, that I re- 
7 submit, whether I have not satisfactorily shown, that he en- 
tertained a contrary opinion. 

As to Lord Coke in the page quoted, he simply proceeds to state 
these qualifications for a juror. 1st. He ought to be dwelling most 
near to the place where the question is moved. 2d. He ought to be 
sufficient, both for understanding and competence of estate; and 
3d. He ought to be least suspicious, that is, to be indifferent as he 
stands unsworn, and then he is accounted in law liber et legalis homo; 
otherwise he may be challenged and not suffered to be sworn.” Of 
this there is no question, but to infer from it that every disqualifica- 
tion embraced within the scope of these positions, would be cause for 
principal challenge, would be to confound all distinctions between 
principal chailenges and challenges for favor. His sentiments upon 
the question in hand, I think I have already distinctly shown. 

The next authority is Bacon, a writer whose opinion, Lord Mans- 
field declared, was entitled to no respect. Bacon says, ‘ So, if he has 
declared his opinion touching the matter, or has been chosen an arbi- 
trator by one side, these are principal causes of challenge.” In sup- 
port of this, he quotes Co. Litt. 158, and him alone. Now Lord 
Coke, as I have before shown, says no such thing, but says, “that if 
a juror hath been an arbitrator, chosen by the plaintiff or defendant 
in the same case, and have been informed of or treated of the 
matter, it is cause for principal challenge.” 

Thus the authority of Lord Bacon falls to the ground. 

And even Bacon himself, in a subsequent passage, says, “It is good 
cause of challenge, that a juror hath a claim to the forfeiture to be 
caused by the conviction, or that he hath declared his opinion before- 
hand ; yet this has been adjudged to be no cause of challenge, when 
it hath appeared to proceed not from iJ will, but from a knowledge 
of the cause.”’ 

‘The next authority he quotes, is Buller’s N. P. 1 will premise that 
this treatise was written be Buller when a young man, and is not of 
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high authority. Buller says, “that if a juryman has declared his 
— or has been an arbitrator in the cause, it is good cause of 
challenge.” He quotes no authority, but from his expressing himself, 
almost in the very words of Bacon, it is evident that he was betrayed 
into the error by the blunder of Bacon. 

The next authority quoted, is Tidd’s Practice. Tidd says, “ that 
if he has been an arbitrator, or declared his opinion on either side,” 
it is a cause of principal challenge. He also quotes no authority in 
— of his position, and was undoubtedly led into the error by 

acon. 

The last English authority quoted by Judge Woodworth, in sup- 
port of his position, is Archbold’s Crim. Law, and I cannot find any 
thing in it upon the subject. 

Having thus proved, that every elementary writer, including all the 
great standards of the law, from the earliest periods of our judicial 
history, down to the present time, with the exception of a few ele- 
mentary writers, who it is apparent from their own showing are mis- 
taken, that the simple expression of an opinion is not a cause for 
principal challenge ; I will now proceed to consider the other position 
in support of the contrary doctrine. 

It is insisted, that because a grand juror can be challenged when 
called to serve on a petit jury, that he is excluded, because he has al- ~ 
ready expressed an opinion. 

As to the cause of this exclusion, we are not left to conjecture. 
Hale, in his History of the Common Law, p. 295, and his authority 
will not be questioned by any lawyer, says, ‘‘ And thus much con- 
cerning trials in civil causes. As for trials in causes criminal, they 
have this further advantage, that regularly the accusation, as prepa- 
ratory to the trial, is by a grand jury. So that as no man’s interest, 
according to the course of the common law, is to be tried or déter- 
mined without the oaths of a jury of twelve men; so no man’s life is 
to be tried, but by the oaths of twelve men, and by the preparatory 
accusation or indictment by twelve men before his trial; unless in 
the case of an appeal at the suit of a party.” 

It would extend this article to too great a length, were I to state 
fully all the adjudged cases upon which the declarations of the ele- 
mentary writers I have quoted, rest. 

In the case of Peter Cook, who was tried for high treason at the 
Old Bailey, in the 8th of William III., he thus addressed the court, 
‘* My lords, before the jury is called, Iam advised, that if any of the 
jury have said already, that I am guilty, or they will find me guilty, or 
I shall suffer, or will be hanged, or the like, they are not fit and proper 
mento be on the jury? To which, Chief Justice Trely replied, 


«You say right, sir, it is a good cause of challenge.” Justice Rokely 
said, “ that will be a sufficient cause if, when they come to the book, 
you object and be ready to prove it.” 

Justice Powell said, “in a civilcase, it would be a good causé of 
challenge, if a man has given his opinion about the right, one way or 
another.” 
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Trely, Chief Justice, further remarked, “ but if any man in this 
panel have any particular displeasure to the prisoner, or be not indiffer- 
ent, or have declared himself so, 1 do admonish and desire him to dis- 
cover so much in general; for it is not fit, nor for the honor of the 
king’s justice, that such a man should serve on the jury.” 

With respect to this case, which was but a hasty expression of 
opinion on a trial, I will remark, first, that no one of the judges said, 
that it would be a good cause for a principal challenge: that under 
such circumstances, it would be proper for the prisoner to challenge 
for favor and take the opinion of triers, no one will deny. And 
secondly, that the causes enumerated by Cook, did betray manifest 
ul will towards him, and would, therefore, come within the rule I 
contend for. That this was the view, which the Chief Justice took 
of it, is apparent from the expressions he made use of about particu- 
lar ill will and indifference. And what was said by Powell, another 
of the judges, bore him out in it. 

But Mr. Justice Woodworth, in this dearth of English authorities, 
has proceeded to quote American decisions. If it is a fact, that the 
common law of England is settled, as I contend it to be, I must pro- 
test against any attempt to overthrow it in this way. When it is 
doubtful, the opinion of respectable judges any where, are entitled to 
respect. But as the constitution of our state has declared, that ‘* such 
we of the common law as did form the law of the colony of New- 

ork in 1775, shall be and continue the law of this state, subject to 
such alterations as the legislature shall make concerning the same,” 
I must deny the right of courts of other states, or even of our own to 
alter it. The power is above them. It is vested in the legislature. 
The duty of judges is a more humble one. It is simply to follow, 
and not to alter the law, which is given them for their guidance. 

But what are these authorities. One remark is applicable to the 
whole of them, and that is, that in no one of them was the distinction 
taken between principal challenges and challenges to favor. In 
every case, the tribunal sat in the double capacity of court and triers, 
and of course exercised the joint power of passing upon causes for 
principal challenge as well as ciontinaaes to favor. Now that triers 
may set a juror aside, if they see cause, for expressing an opinion, is 
not denied; but on the contrary, what I contend for is, that it is a 
question solely referable tothem. In some other states they have lost 
sight of the English practice of having triers ; but it is not so here. 
And the whole of this question is resolvable into this, whether triers are 
to be left in possession of their constitutional prerogative, or whether 
their powers are to be usurped by the courts. 

The cases decided by our own courts were certioraried from justices 
of the peace, and justices here decide all questions as to the qualification 
of jurors. This is the first time that the question has been fairly and 
distinctly brought before our supreme court. 

The decision of the court of oyer and terminer in the case of Barker 
and others, went simply to this, not that Norwood and the other jurors 
were competent, but that the cause stated for the challenge was not 
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a cause for principal challenge, and of course, that the court had no 
right to set them aside; but that if the party wished to avail them- 
selves of that objection, they must take the opinion of triers. This 
they did not do, but insisted that it was in the power of the court to 
pass upon it; and in this they were upheld by the supreme court, and 
for this reason a new trial was granted. 

The plain simple common sense meaning of the common law upon 
this subject is, that the expression of an opinion may, or may not, in- 
dicate bias. It found it impossible to lay down any general rule 
upon the subject, which would in all cases be salutary in its operation. 
The strength of the opinion, whether positive or hypothetical, the 
circumstances under which it was uttered, the character of the juror 
and a thousand other circumstances, might vary the judgment of men 
as to the suitableness of the juror. Circumstances might also exist, 
as in case of a rebellion, when it would be impossible to obtain men 
who had not expressed opinions. The law therefore, laid down no 
rule, but left each sattiiadink case to be passed upon, by the decision 
of indifferent men appointed by the court, called triers. 

It is a fundamental principle of the common law, that the jurors 
shall be taken from the vicinage or neighborhood. The object was to 
have judges who knew most about the party. Knowledge of the case 
was therefore a recommendation. 

One effect which must often ensue from a contrary rule, is apparent, 
and that is, that the most intelligent men in the community will be 
excluded. 

In the view which Mr. Justice Woodworth has taken of this ques- 
tion, he seems to take it for granted that the English rule must always 
operate against the prisoner. But is this true? Suppose the case of 
one of the most respectable men in society, arraigned for an infamous 
offence of which he was innocent, and that the district attorney should 
challenge the most intelligent of the jurors, upon the ground that they 
had expressed an opinion that the defendant was innocent, and that 
the court should set them all aside. What would be the sensation of 
the community, at the court’s turning a deaf ear to the remonstrances 
of the prisoner and to his complaints, that by persisting in that course, 
he would be thrown into the hands of ignorant men, incompetent 
tounderstand the case? And yet, if this is a good cause of challenge 
for the prisoner, it is for the people. 

The rule which is laid down in England, and has ever been prac- 
tised upon, has been in pursuance of as firm and humane an admin- 
istration of criminal justice as the world ever witnessed. It has been 
acquiesced in and approved by our ancestors for a long series of gene- 
rations; by a people ever jealous of their liberties, and who have al- 
ways considered the right of trial by jury as the palladium of civil 
liberty. We know what have been the fruits of that system; who 
can fortell the consequences of innovation? A departure from it ina 
case in Kentucky, (Desha,) led on to the failure of justice in a most 
deplorable manner ; so much so, that their legislature at the very 
threshold of the evil, found it necessary to interpose by a special act 
overruling the decision of the court. 
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By a steadfast adherence to the wise institutions of our forefathers ; 
by afirm and steady administration of the laws which theyhave handed | 
down to us, under all circumstances, let who will be the victims; we 
shall uphold the dignity of our judicial tribunals ; we shall curb the 
vicious, and shall protect the innocent. On the other hand the ne- 
cessary consequence of vacillation, is confusion, and a failure of 
justice. 





H, S. Cirenit Court. 
(Southern District of New-York.) 


IN ADMIRALTY. 


Before the Honorable SAMUEL NELSON, Circuit Judge. 
ON APPEAL. 


Tse Naveatuck TransportaTion Company, Libellants, v. Tus 
StreamBoaT Ruope Isianp, Appellant. 


LAW AS TO COLLISIONS IN HELL-GATE WHEN STEAMERS ARE Go- 
ING IN THE SAME DIRECTION. 


Held, under the circumstances, that a steamboat was wrong in attempting to pass a propeller in 
@ narrow and dangerous part of Hell-Gate. 

That a steamboat was wrong in attempting to pass a propeller in Hell-Gate, being responsible 
for knowing that in so doing there would be great danger of a collision. 

Held, to be no excuse for getting into a wrong position, where nothing could be done to prevent a 
collision, when that position was attained through negligence. 

That any vessel would be held responsible for a collision which should occur in consequence of 
unnecessarily attempting to pass another, struggling in the passage, there being no fault in 
the latter. 


New allegations were filed inthe circuit court in behalf of the appellants, 
for the purpose of bringing under consideration material testimony 
showing bad navigation by the propeller, which was supposed not to 
have been allowed weight in the District Court, for the reason that 
the answer was held not to be specific enough to admit of its appli- 
cation. (See Opinion of Dis. Court, 6 Leg. Ob. p. 15.) 

The collision in question took place during daylight, about abreast 
of Hallet’s Point, between the point and Hogsback, and nearer the 
former than the latter. The tide was at its strongest ebb; both 
boats were from New-York, bound to the eastward. While the Rhode 
Island was passing Flood-rock, the propeller had taken her sheer off 
the Point, about midway across, and was taking a direction to the 
southward of the Pot, with the tide on her larboard bow and sagging 
her to the southward. The Rhode Island struck the tide at Hallett’s 
Point, and was carried off to the northward, so as to bring her into 
the propeller a little abaft of midships. As soon as the Rhode Island 
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struck the tide, her engine was slowed and stopped ; and when strik- 
ing the propeller, it was at rest and she beginning to straighten. in the 
tide, 

The case came up on cross appeals. The libellants. appealing 
from the decree below, as to the disallowance of certain damages, 
(which yet remains open.) The claimants appealing generally. 


E. H. Owen and F. B. Cutting, for the libellants. 
A. Hamilton and W. Q. Morton, for the Rhode Island. 


For the libellant it was contended: (1.) That the propeller was in 
her usual course, and being the head boat, was not bound to notice a 
boat coming behind. (2.) That if there was not room‘for the Rhode 
Island to pass without requiring the propeller to do anything, then the 
Rhode Island had no right to pass. (3.) If room, then the collision 
must have been caused by fauky navigation of the Rhode Island, for 
the propeller did nothing. (4.) Ifthe propeller was bound to have 
done something to avoid a colision, it was not until the last moment, 
and if then in the hurry of the emergency, she omitted doing what 
might have prevented the collision, the omission was caused by ghe 
improper navigation of the Rhode Island, which put her in a position 
where no sufficient time was afforded. (5.) That the proof did not 
make out a usage for propellers, of her power and size, to navigate to 
the North Shore, but the reverse. (6.) If such usage did exist, the, 
Rhode Island saw that the propeller was departing from it, and was 
bound to have stopped or slowed sooner, to have let the propeller go, 
through. (7.) That ifthe Rhode Island could not have slowed or stop- 
ped with safety after passing Flood-rock, she should have done so. be- 
fore reaching there. 

The following authorities were cited for the libellant. 3 Hagg. Ad. 
Rep. 176, Girolamo.- 1 W. Rob. 45, Protector. 3 Kent’s Com. 230. 
233. 1 Dod. Rep. 467, Neptune. 2 W. Rob. 270, James Watt. Par- 
dessus, Caus. Droit du Commerce, tome 3, p. 95, sec. 653. Emerigon 
Ch. 12. 

The following points were made for the Rhode Island :— 

That the court would notice judicially and under the proofs, that the 
passage of Hell-Gate constituted waters of the United States, wasa pub- 
lic thoroughfare of a peculiar and extraordinary character, and tobe na- 
vigated upon the understanding, that all general rules are to give way 
under itsemergencies, and wherein mutual accommodation always has 
been the great law. That it was very questionable, whether it was 
within the power of the state to prescribe regulations for its navigation. 

That the state law being adapted to ordinary river navigation, had 
no direct application to this passage ; yet might be noticed as sug- 
gesting a navigation which condemns the propeller in the broad as- 
sertion, that she was navigated wholly irrespective of the fact, whether 
she was unnecessarily obstructing the Rhode Island, and “ paid no 
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By a steadfast adherence to the wise institutions of our forefathers ; 
by afirm and steady administration of the laws which theyhave handed 
down to us, under all circumstances, let who will be the victims; we 
shall uphold the dignity of our judicial tribunals ; we shall curb the 
vicious, and shall protect the innocent. On the other hand the ne- 
cessary consequence of vacillation, is confusion, and a failure of 
justice. 
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IN ADMIRALTY. 


Before the Honorable SAMUEL NELSON, Circuit Judge. 
ON APPEAL. 


Tae Naveatuck Transportation Company, Libellants, v. Tus 
SteamBoaT Ruope Istanp, Appellant. 


LAW AS TO COLLISIONS IN HELL-GATE WHEN STEAMERS ARE GO- 
ING IN THE SAME DIRECTION. 


Held, under the circumstances, that a steamboat was wrong in attempting to pass a propeller in 
@ narrow and dangerous part of Hell-Gate. 

That a steamboat was wrong in attempting to pass a propeller in Hell-Gate, being responsible 
for knowing that in so doing there would be great danger of a collision. 

Held, to be no excuse for getting into a wrong position, where nothing could be done to prevent a 
collision, when that position was attained through negligence. 

That any vessel would be held responsible for a collision which should occur in consequence of 
unnecessarily attempting to pass another, struggling in the passage, there being no fault in 
the latter. 


New allegations were filed inthe circuit courtin behalf of the appellants, 
for the purpose of bringing under consideration material testimony 
showing bad navigation by the propeller, which was supposed not to 
have been allowed weight in the District Court, for the reason+hat 
the answer was held not to be specific enough to admit of its appli- 
cation. (See Opinion of Dis. Court, 6 Leg. Ob. p. 15.) 

The collision in question took place during daylight, about abreast 
of Hallet’s Point, between the point and Hogsback, and nearer the 
former than the latter. The tide was at its strongest ebb; both 
boats were from New-York, bound to the eastward. While the Rhode 
Island was passing Flood-rock, the propeller had taken her sheer off 
the Point, about midway across, and was taking a direction to the 
southward of the Pot, with the tide on her larboard bow and sagging 
her to the southward. The Rhode Island struck the tide at Hallett’s 
Point, and was carried off to the northward, so as to bring her into 
the propeller a little abaft of midships. As soon as the Rhode Island 
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struck the tide, her engine was slowed and stopped ; and when strike 
ing the propeller, it was at rest and she beginning to straighten, in the 
tide, 

The case came up on cross appeals. The libellants. appealing 
from the decree below, as to the disallowance of certain damages, 
(which yet remains open.) The claimants appealing generally. 


E. H. Owen and F. B. Cutting, for the libellants. 
A. Hamilton and W. Q. Morton, for the Rhode Island. 


For the libellant it was contended: (1.) That the propeller was in 
her usual course, and being the head boat, was not bound to notice a 
boat coming behind. (2.) That if there was not room‘for the Rhode 
Island to pass without requiring the propeller to do anything, then the 
Rhode Island had no right to pass. (3.) If room, then the collision 
must have been caused by faulty navigation of the Rhode Island, for 
the propeller did nothing. (4.) Ifthe propeller was bound to have 
done something to avoid a colision, it was not until the last moment, 
and if then in the hurry of the emergency, she omitted doing what 
might have prevented the collision, the omission was caused by ghe 
improper navigation of the Rhode Island, which put her in a position 
where no sufficient time was afforded. (5.) That the proof did not 
make out a usage for propellers, of her power and size, to navigate to 
the North Shore, but the reverse. (6.) If such usage did exist, the, 
Rhode Island saw that the propeller was departing from it, and wag 
bouad to have stopped or slowed sooner, to have let the propeller go, 
through. (7.) That if the Rhode Island could not have slowed or stop- 
ped with safety after passing Flood-rock, she should have done so. be- 
fore reaching there. 

The following authorities were cited for the libellant. 3 Hagg. Ad. 
Rep. 176, Girolamo.- 1 W. Rob. 45, Protector. 3 Kent’s Com. 230, 
233. 1 Dod. Rep. 467, Neptune. 2 W. Rob. 270, James Waitt. Par- 
dessus, Caus. Droit du Commerce, tome 3, p. 95, sec. 653. Emerigon 
Ch. 12. 

The following points were made for the Rhode Island :— 

That the court would notice judicially and under the proofs, that the 
passage of Hell-Gate constituted waters of the United States, wasa pub- 
lic thoroughfare of a peculiar and extraordinary character, and tobe na- 
vigated upon the understanding, that all general rules are to give way 
under itsemergencies, and wherein mutual. accommodation alwayshas 
been the great law. That it was very questionable, whether it was 
within the power of the state to prescribe regulations for its navigation. 

That the state law being adapted to ordinary river navigation, had 
no direct application to this passage ; yet might be noticed as sug- 
gesting a navigation which condemns the propeller in the broad as- 
sertion, that she was navigated wholly irrespective of the fact, whether 
she was unnecessarily obstructing the Rhode Island, and “ paid no 
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attention to her.” 4N. Y. Legal Obs. 453. U.S. Dan Jackson, 1N. 
Y. Rev. Stat. 3d edit. p. 86. 

That all vessels have the right to use this passage by going through. 
None have the right to obstruct it by unnecessarily anchoring, or in 
any other way impeding the public in the right of passing through. 1 
Howard’s U. 8. Rep. 92, Stroud v. Foster. 

That all vessels entering upon the navigation of Hell-Gate, are 
bound to the observance of the rule of ** mutual accommodation ;” that 
the right of the public being to pass through, not to stop or obstruct the 
passing of others—any vessel voluntarily coming into the Gate, with 
power inadequate for contending with the tide, is bound to use extra- 
ordinary care and precaution in the observance of the rule. 

That the libel places the right to recover, upon the grounds: (1.) 
That the propeller was on her usual and lawful course. (2.) That. 
this course left the Rhode Island room to pass her. (8.) That the 
Rhode Island had the right to pass through at the time she attempted 
to do so, and had power and way enough for the purpose. (4.) That 
the collision was caused by the Rhode Island not using properly the 
facilities afforded her. 

That on the proofs it appeared, that the propeller came into the 
gate with power inadequate for passing through, that she was “ hang- 
ing” in the gate, and although making little headway, was perfectly 
manageable so as to be able with ease and safety to sagg from side to 
side of the passage, and leave it open for other steamboats passing 
through. That during similar states of the tide, propellers of her 
power, had navigated in this manner until the tide slackened suffi- 
ciently to enable them to go through. 

That under the proofsit was not pretended that any navigation of 
the propeller would have left room for the Rhode Island to have passed 
her, on the north or larboard side; but that the navigation of the 
propeller towards the south or nearer the south than the north shore, 
did not leave room enough for the Rhode Island to pass her, on her 
right or starboard side. 

That the case set up by the libel was not made out by the proofs, 
and inasmuch as the libel had conceded the right of the Rhode Island 
to pass, and averred that room had been afforded, it could not 
afterwards be set up, that the Rhode Island had no right to-pass, 
because there was not room enough, or that she was bound to have 
stopped below and waited, &c. That the decree must be “ secundum 
allegata et probata.”’ 

That it is a well settled rule of admiralty courts, both in England 
and in this country, that to recover entire damages for a collision, it 
must appear by a preponderance of testimony, that the same was oc- 
casioned without fault on the part of the libellant, but through fault on 
the part of the vessel charged. 

If it appear that the libelling vessel committed a fault, her claim 
to entire damage fails; or if the testimony is equally balanced, the 
libel will be dismissed. The Ligo, 2 Haggard, Adm. Rep. 360. 
The Catharine of Dover, 2 Haggard, Adm. Rep. 154. The Brig 
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Emily, U. 8. Dist. and Circuit Court of New-York, on appeal, 6 Leg. 
Obs. 340. The Ship Northumberland, U.S. Dist. Court, 1847. 5 
How. U.S. Rep. 501, Waring v. Clark. 

That in a court of common law, whenever the evidence discloses 
fault onthe part of the plaintiff, suing for damages caused by a collision, 
the plaintiff will be non-suited. In Admiralty, however, he is per- 
mitted “‘ ex equitate,”’ to proceed farther, and if able to prove culpa- 
ble fault on the defending vessel, an apportionment of the damages 
may be obtained. 2 .N. Y. Leg. Obs. 67, North America. 6 Leg. Obs. 
201, Bay State. 3 Hagg. Ad. Rep. 26, Monarch. 1 Howard’s U. 
S. Rep. 92, Strout v. Foster. 

That the clear preponderating weight of evidence fixed upon the pro- 
peller the fault which caused the collision, viz: after having broken 
her shear, and obtained full and perfect command of herself, her helm 
was deliberately ported, so as to bring the tide on her larboard bow, 
which sagged her towards the south, at a time when she knew that 
the Rhode Island was under full headway, had passed or was pass- 
ing Flood Rock, and within thirty seconds must take a sheer at Hal- 
let’s Point, within the probable scope of which, those in the propeller 
admit they knew they must bring themselves, if continuing their 
course. 

It being admitted by the libellants that they were aware of 
the approach and passing of them by the Rhode Island, the ground 
contended for obviously is, that they claim the right to navigate, un- 
der the circumstances in question, as though the Rhode Island had 
not been in the gate at all—in other words, that the public was bound 
to know the usual course of the Naugatuck, and so to navigate Hell 
Gate, when she was in it, as not to require her to do any thing towards 
leaving the passage open, or they to keep out of the gate until she was 
through. , 

That the proofs show that the course assumed by the propeller 
when porting her helm, tended effectually to close the passage, and in- 
volves, if the court sustain the grounds assumed by them, that with 
the half of the channel open to them on the north, they Pye have the 
right to occupy a portion of the south, beyond the line of the middle, 
and thus gradually shut the south passage to boats which can only 
take this passage from the necessities incident to, and inseparable from 
the navigation. 

Taken in connection with the ground contended for by the libel- 
lants’ counsel in the court below, that the propeller was nearly at a 
dead stand still, “‘ hanging in the gate,” this claim then rests substan- 
tially upon the extraordinary assumption, of the right to anchor in, and 
obstruct this notoriously dangerous and narrow public passage: clearly 
within the principles of the case of- 1 Howard’s 8. C. Rep. 92. 
Stroud v. Foster. 

That the allegations of the libel in connexion with the proofs show, 
that with admitted inability to pass through, they place themselves 
upon the legal right to have done nothing. 

That the case on the part of the libellents rested upon the assumption, 
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that they were required to do nothing, and that the Rhode Island was 
bound to do everything, and also to have exercised something like pro- 
phetic sagacity in guarding against the possibility of finding the Naug- 
atuck in the Gate, and to anticipate that she would port her helm 
and sagg towards Hallett’s Point, while she, the Rhode Island, was 
between Flood Rock and the Point. 

That the clear weight of evidence demonstrated that it was in the 
power of the propeller, to have done every thing effectual for —s 
the collision. That this could have been done with perfect safety an 
ease to herself, and really without any loss of time, (if time was an 
object.) That the necessity of doing something, was seen by them 
abundantly early for the purpose of acting properly. 

That it also appeared by the weight of evidence on both sides, that 
the larger is the most helpless of the two boats, and cannot with 
safety sag from side to side, and is limited to one mode of passing 
through this part of the Gate. 

That the law of Hell-Gate, ‘‘ mutual accommodation,”’ was alone com- 
patible with its safe navigation, and but for its adoption thousands of 
collisions would have occurred, and to shake its observance now would 
be disastrous to the public interests, and to life and property. That 

eat care and skill were applied in the navigation of the Rhode 

sland. (Opinion of the Court, ante 16.) And the clear weight of the 
testimony of pilots of steamboats, and competent masters showed that 
if on board they would have navigated her precisely as was done. 

That the usual and proper course for propellers going through Hell 
Gate, on ebb tide, after striking tide at Hallett’s Point, was on the 
north side or shore. 

That the Naugatuck at the time of collision was not on such usual 
and proper course, but about abreast of Hallett’s Point, and had 
edged over nearer to the south than the north shore, heading south of 
Pot Rock, intending to take, and in a direction to take, the south shore 
inside of Pot Rock. 

That the invariable and only proper and safe course for large steam- 
boats on ebb tide is to pass near Flood Rock, and then, turning so as 
to head the tide, shave Hallett’s point as close as possible in a direc- 
tion to northward of Pot Rock. 

That the Rhode Island, on the occasion in question, was taking such 
invariable course, and was being successfully navigated on stich 
course. The master, first and second pilot, and wheelman being at 
the wheel together engaged in steering the vessel, and looking out for 
vessels or other obstructions. 

That the libellants were estopped by their ownallegation in the libel, 
(Art. 6,) “that she had room enough and might have cleared the 
Naugatuck, and passed her without injury,” from imputing any blame 
or fault to the Rhode Island in attempting to pass the Naugatuck, 
especially as it was alleged by the libel, that the attempt was made 
under favorable circumstances, such as “ a sufficient head of steam, 
good headway,” &c. 


That the Rhode Island was entirely justifiable in proceeding on her 














THE NEW-YORK LEGAL OBSERVER. 43 
U. S. Circuit Court—Naugatuck Transportation Company v. Steamboat Rhode Island. 








way through the gate. Because, until after passing Flood Rock, the 
Naugatuck 1 to be (as she was supposed to be by those on 
the Rhode Island) in the usual course of propellers, going through on 
the north side. ‘That the Rhode Island had a right to calculate upon 
her taking such course, from the known custom of propellers, and fur- 
ther, that when the Naugatuck found the steamboat approaching her, 
those on board of her knowing the course of steamboats, would so di- 
rect their boat as to allow the Rhode Island to pass on the only side 
proper for her to pass. 

That from the evidence, no prudent or discreet master of steamboat 
would, under the circumstances, have felt himself bound to consider 
the Naugatuck an obstruction or obstacle in the way, nor would he 
have apprehended a collision with her uatil after he had struck the 
tide at Hallett’s Point. 

That after having passed Flood Rock, and when between that 
and Hailett’s Point it was first discovered that propeller was sagging 
to southward, the navigation adopted on board the Rhode Island was 
such as a skilful and competent master would have pursued. That 
she went as close to Hallett’s Point as she had ever been, and “ closer 
than it is considered safe to navigate with boats of her size.” 

To have attempted passing to northward of Naugatuck would have 
involved such imminent danger to Rhode Island as only to be ven- 
tured in the last extremity ;—to have turned round, would have been 
at that time and in her then position, a most dangerous experiment, 
and would have, in addition involved the danger of a collision. 

To stop or slow the boat before striking the tide, would, according 
to the weight of testimony, have been an experiment never resorted to, 
and of a most doubtful and dangerous character. 

That it was established by their own witnesses, that the Naugatuck 
was under perfect command, so far as to be able to alter her course, 
to the north or south, at pleasure ; that she had broken her shear af- 
ter striking the tide, and that nothing but the will of those on board of 
her prevented her from sagging to northward and leaving the passage 
open to the Rhode Island. 

That the Rhode Island claimed only the right to pass through Hell 
Gate in common with other vessels; but that right of passage, owing 
to the difficulties of the navigation, must be exercised, 4s is notorious 
to all, in a particular manner, or it does not exist; and the strait is 
effectually barred and closed to her and other vessels of her class. 

That those navigating the Naugatuck, if possessing the competent 
skill, were bound to know that there was but one course for the Rhode 
Island to take in passing; and if they have the right to sag over to 
the south at the time and in the manner it was attempted, with 
their propeller at a stand still, or nearly so, on the ground that they 
had a right to navigate as they pleased, irrespective of other vessels ; 
it amounted to claiming the right of stopping the passage of boats of 
the class of the Rhode Island, for so long a space as the Naugatuck’s 
want of power might make her stationary ii the tide way. 

That this right was denied ; and on the contrary it was submitted 
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that, where a vessel from defect of power is liable to be brought to a 
stand still, in a dangerous and narrow passage, so as to impair, hinder 
or obstruct the right of passage enjoyed by other vessels in common 
with herself, the burthen is imposed of exercising special care and 
vigilance in avoiding other vessels ve her, and that when, as 
in this case, a course is open to her, which is usually adopted by 
vessels of her class, and by which all danger is avoided, she is bound 
to take such usual course. 

That the libellants allege that they were bound to do nothing, and 
do not set up in their libel that they did anything. They moreover 
prove on the hearing, that they apprehended a collision some time 
before it took place. Yet under these circumstances refusing to do 
anything till it was too late to aid the other in avoiding them, and stand- 
ing upon what they imagined to be their strict legal rights, at such 
a time and place, they actually invited a collision. 


By tHe Court—NeE son, Circuit Judge—The preponderance of 
the evidence in my opinion is clear, that the Rhode Island was in fault 
in attempting to pass the Naugatuck in the gate, regarding her posi- 
tion at the time, and the course she was pursuing through that narrow 
and dangerous passage. 

Notwithstanding some evidence to the contrary, the weight of it is 
not to be mistaken, that the Naugatuck was in her usual course, and 
not only so, as near as practicable, in the usual course taken by vessels 
of her size and power in passing the gate; that is, heading towards 
the Pot—some of them pass south all some north of it: in this in- 
stance, the Naugatuck was heading a little south of it, and apparently 
intending to take that course. But whether intending to pass north 
or south of it, in my judgment, makes no difference. She had just 
straightened up in the stream after the shear on encountering the force 
of the ebb tide and was about in the middle of the channel. 

Under these circumstances, the Rhode Island was clearly in the 
wrong in attempting to pass her, as it could not be done without great 
danger of a collision. 

The evidence shows, that the Rhode Island always shears about 
to the middle of the channel, between the Point and Hog’s Back, in 
doubling the “point, in the then state of the tide, which would of ne- 
cessity produce, or would in al] probability produce the disa’ter 
that actually happened. 

The pretext set up for exposing the Naugatuck to the hazard, is, 
that the slowing or stopping the Rhode Island after she had passed 
Flood Rock, would greatly endanger her own safety and the safety 
of the lives of the passengers. The answer is, if this be admitted, it 
was her own fouls that she was brought into the dilemma. The 
Naugatuck was seen in time to have avoided it ; neglecting to avoid 
it, subjects the Rhode Island to all the consequences that followed. 

Indeed, upon the evidence, I should feel bound to hold any vessel 
responsible for a collision that occurred in attempting to pass another 
while struggling in this dangerous strait ; there being no fault on the 
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part of the leading vessel. It cannot be done without imminent peril 
of a collision. 

I am satisfied, therefore, that the decree of the court below is right 
and should be affirmed. 





N. 0. Supreme Court. 


[ Chenango, September General Term.] 


Before the Honorable the Justices of the Sixth Judicial District of the Supreme Court. 
Jacop McCormick v. RaswELu Graves. 


DEMURRER TO PLEA-—OLD PLEADINGS SUBJECT TO RULES OF CODE. 


A plea to an action of debt on bond that one W. H. G., was at the date of the bond indebted to 
the defendant in $4,000, and that the bond mentioned in the declaration and a mortgage 
were executed and put into his hands by the defendant, upon the consideration, express agree- 
ment and understanding, between the defendant and said W. H. G., that neither the bond 
nor mortgage should be delivered to the plaintiff, until after said W. H. G. should procure 
and deliver to the defendant, good notes to secure the sum of money mentioned in the bond, 
or a good bond and mortgage to secure a like amount to be approved by this defendant, nor 
until after the said W. H. G., should deliver to the defendant a good and sufficient deed of con- 
veyance of certain lands described in the mortgage, by which they should be conveyed to the 
defendant, and negativing the delivery of any such note, bond and mortgage, and deed of con- 
veyance.— Held, bad on special demurrer. 

Where a demurrer to a special plea was put in before the code of procedure, raising objections 
of form which were good when the demurrer was interposed :—Held, on argument after the 
first of July, that such objections could not be noticed as the code applies its healing proper- 
ties to all causes of demurrer which are matters of form, and that it applies to issues of law 
joined before its enactment, as well as to those joined afterwards. 


Dest on bond for $2,000. The declaration was in the usual form, 
the defendant pleaded as follows :— 

And the said defendant, by leave of the court here for this purpose, 
had and obtained, according to the form of the statute in such case 
made and provided, for a further plea in this behalf says, that the said 
= his action aforesaid against the said ——e ought not to 

ave or maintain, because the said defendant says, that one William 
H. Gregory, on the day of the date of the said supposed writing ob- 
ligatory, was justly indebted to this defendant, in the sum of four 
thousand dollars, of lawful money of the United States of America, 
and the said supposed writing obligatory in the said declaration of 
the said plaintiff, mentioned together with a certain mortgage made 
by the said defendant as the party thereto, of the first part to the said 
plaintiff, as the party thereto of the said second part, as further col- 
lateral security for the payment of the money mentioned in the con- 
dition of the said supposed writing obligatory, of and upon certain 
real estate, situate in Ithaca, in the county of Tompkins, in the state 
of New-York, were executed and put into the hands of the said Wil- 
liam H. Gregory, by this defendant, at the special instance and re- 
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quest of the said William H. Gregory, and on and upon the consid- 
eration, and with and upon the express agreement and understand- 
ing, by and between the said defendant and the said William H. 
Gregory, that neither the said supposed writing obligatory nor the 
said mortgage should be delivered to the said plaintiff until after the 
said William H. Gregory should procure and deliver, or cause to be 
delivered to the said defendant, one or more good promissory note or 
notes, to be approved of and accepted by the said defendant, to secure 
said defendant the same amount and sum of money, mentioned in the 
condition of the said supposed writing obligatory, or a good bond and 
mortgage, to secure a like amount, or sum of money, to be approved 
of and accepted by said defendant, the said note or notes, or the said 
bond and mortgage, which should be so approved of and accepted 
by the said defendant, and the money to be collected thereon to be 
held, owned, collected and used as the property of him, said defend- 
ant, nor until he, the said William H. Gregory, should deliver or 
cause to be delivered to the said defendant, a good and sufficient 
deed of conveyance, by which the said land and premises, mentioned 
and described in said mortgage, should be duly conveyed to the said 
defendant, and this defendant avers that the said William H. Gregory 
hath not at any time delivered, or caused to be delivered to this de- 
fendant, any such promissory note or notes, as aforesaid, nor any 
such bond and mortgage asaforesaid, nor any such deed of conveyance 
as aforesaid, and this the said defendant is ready to verify : where- 
fore he prays judgment, if the said plaintiff ought to have or maintain 
his aforesaid action thereof against him, &c. 

Demurrer to plea assigning the following causes :— 

1st. It does not appear in and by the said plea, that the said de- 
fendant was not indebted to the said plaintiff at the date of the said 
bond in the full amount of the condition thereof, nor does it appear 
in and by the said plea, that the debt claimed in and by the said 
declaration, is not now due and owing to the said plaintiff from the 
said defendant. 

2d. It does not appear in and by the said plea, that the bond de- 
clared upon, was delivered as an escrow, nor that it was not delivered 
in due form ,of law to the plaintiff to secure the amount due by the 
condition thereof. 

3d. If the said second plea shall be adjudged to be a plea, that the 
- said bond was delivered as an escrow, then the same is insufficient 
and informal, because it does not confess the cause of action, and be- 
cause it amounts to the general issue of non est factum, and is there- 
fore bad. 

4th. That it appears in and by the said plea, that the said bond 
was made as and for a part of the consideration or purchase monies 
of certain land, and it fm alleges the non-delivery of the deed of 
conveyance of said land to the defendant, as a defence to this action 
on said bond, but it does not appear that the title to said land has 
failed or was invalid in law at the time the said bond was made and 
delivered, or at any time since, nor but that the said land is now in 
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the possession of the said defendant, nor but that the said defendant 
is the owner thereof in fee, nor that he, the said defendant, has been 
evicted therefrom, and also that the said plea is in other respects un- 
certain, informal and insufficient. Joinder in demurrer. 

The cause came on for argument on the demurrer, at the Chenango 
General Term, on the first Monday of September, 1848. 


P. Y. Cutler, for plaintiff. 

1st. The plea is bad, because it amounts to the general issue. 
Brown v. Archer, 1 Hill, 266. Underwood v. Campbell, 13 Wend. 78. 
Halsted v. Lyon, 221 McLean, 226. Cooke v. Scott, 1 Gilman, 333. 
It may perhaps be regarded as equivalent to a plea of never indebted. 
This would be clearly bad. Jacob v. Fisher, Manning, Granger & 
Scott, 178. That a deed was delivered as an escrow may be proved 
under a plea of non est factum. 1 Chitty’s Pl. 485, and cases cited 
1 Barn. & Adolph. 426. 4 East, 94. 

2d. It is not a plea that the bond was delivered as an escrow, be- 
cause it lacks the averment that it was delivered as an escrow to 
Gregory, to be kept by him, &c., but it avers instead thereof, that it 
was delivered at Gregory’s request and upon an agreement, &c. It 
does not contain the averment, that the writing was, on failure of the 
condition, to be discharged, annulled and held for nothing. It ten- 
ders an immaterial issue. 3 Chitty’s Pl. 962. 

3d. The plea professes to be a plea of confession and avoidance, 
every such plea, to be good, must distinctly confess the cause of action 
stated in the declaration, but this plea does not confess the cause of 
action. Conger v. Johnson, 2 Denio, 96. Halsted v. Lyon, 2 McLean, 
226. The Commercial Bank of Buffalo v. Shanon, 2 Denio, 105. 

4th. The plea states simply that one Gregory, (who is not averred 
to be in any way connected with the plaintiff as agent or otherwise,) 
was indebted to the defendant in the sum of $4,000, that the defend- 
ant delivered the bond declared on, to Gregory upon an agreement 
which Gregory has not fulfilled. 

Now would it be a bar, if it had averred a delivery to the plaintiff 
upon an agreement he had not fulfilled. Whiting v. Lewis, 21 Wend. 
131. Giles v. Williams, 3 Ala. R. 316. But if it would, how can the 
fact that a third party has not kept his agreement with the defendant, 
bar the plaintiff. It does not aver that the bond was made without 
consideration, or that the consideration has failed, but on the contrary 
avers a good consideration. It does not pretend that the defendant 
is not indebted to the plaintiff in the sum mentioned in the condition 
of the bond, but simply avers that defendant is not indebted to Gre- 
gory. Muzzy v. Shattick, 1 Denio, 233. Whiting v. Lewis, 21 Wend. 
131, and cases cited by counsel and court. Dremer v. Boyn, 5 Pike, 
497. 

The plea should have contained a positive averment, that the title 
was bad, by showing a clear and indisputable, paramount title in a 
third person. 5 Watts andSug.51. The plea does not aver that the 
plaintiff had any agency in the transaction at all. To avoid a bond 
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on the ground that it was fraudulently obtained, it should appear that 
the obligee had an agency in this alleged fraud. Jennins v. Howard, 
6 Blacks. 240. 

Here was a mere undertaking on one side by Gregory, and an un- 
dertaking on the other by defendant. In such case, it is well settled 
that both parties may have an action. Close v. Miller, 10 Johns. 
Rep. 90. 

he plea does not pretend that the contract has been rescinded. It 
merely states a case of mutual non-performance. 10 Johns. R. 90, 
Post v. Shirly ; 5 Black. R. 430, Giles v. Williams, 316. It is bad 
because it does not aver that the contract has been rescinded, or that 
the purchaser has lost possession. The averment is that Gregory 
agreed to “cause to be delivered to the defendant a good and suffi- 
cient deed of conveyance,”’ &c. This means any good deed of the 
land. The plea then avers that he has failed to deliver ‘‘ any such 
deed of conveyance as aforesaid,” i. e. that Gregory did not comply 
with the contract, but it does not show how he failed to comply. This 
plea is not so strong as that in Whiting v. Lewis, 21 Wend. 131, be- 
cause it does not aver title out of Gregory or out of plaintiff, nor that 
they, or either of them, had not good title to the land. It simply 
avers that Gregory did not furnish “ such deed” as he covenanted to 
furnish. To make it good it should have gone farther and shown, at 
least, a failure of title, or an eviction, either that he obtained no estate 
or interest whatever under the conveyance, or that the title was de- 
fective, stating the defects. Tallmadge v. Waltis, 25 Wend. 107. 


M. T. Reynolds, contra. 

1st. The plea is in form and substance a special non est factum, 
that the bond was delivered as an escrow and under a condition not 

erformed. 

2d. The defendant in debt on bond may plead specially any mat- 
ter which might be given in evidence under non est factum. 

It has been held that this defence must be specially pleaded, 2 
Hayward, 146, 327; 2 Mass. 452. 


Per Curia, SHANKLAND, J.—To debt on bond, in the usual form, 
the defendant pleads in bar, that one William H. Gregory, on the day 
of the date of the bond, was indebted to the defendant in the sum of 
$4000, and that the bond sued on, and a mortgage collateral thereto, 
was executed and put into the hands of said Gregory, by the defend- 
ant, at the special instance and request of the said Gregory, upon the 
express consideration, agreement and understanding, by and between 
defendant and Gregory, that said bond and mortgage should not be 
delivered to the said plaintiff until after said Gregory should procure 
and deliver to defendant notes or bonds and mortgage, or a deed of 
the lands covered by said mortgage, to secure defendant the $4000, 
and the plea then avers that Gregory never did either of those things. 
The plaintiff demurred to the plea and assigns several causes thereon, 
but as the code of procedure applies its healing properties to all the 
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causes of the demurrer, which are matters of form, I propose, ta. ex- 
amine after matters of substance only. I see no connexion between 
the debt due from Gregory to the defendant, and the. making of the 
bond in question. Nor does the plea deny the indebtedness to. the 
say acknowledged by the bond, nor but that the defendant de- 
ivered it to the plaintiff for the indebtedness aforesaid. 

In short, the matters set up in the plea, do not constitute an an- 
swer to the declaration in matter of substance; the agreement with 
Gregory and his breach thereof, is no excuse in law for he defendant’s 
breach of his agreement with the plaintiff. 

There should be judgment for the plaintiff with leave to the defend- 
ant to amend upon payment of costs. If he has a good defence he 
can plead it in a manner available in law. 


Before the Honorable J. W. EDMONDS, one of the Justices of the Supreme Court of the 
State of New-York. 


AT CHAMBERS. 


Tue Peorte v. Mary Martin and Carouine Martin.—29 No- 
vember, 1848. 


On habeas corpus, how far the court or officer granting it, are bound by the return, or may go 
behind it. 

In criminal cases where an indictment has been found, he cannot go behind the indictment, 
because there are no means of ascertaining upon what the indictment was founded. 

But on a commitment before indictment, the whole question of guilt or innocence, is open for ex- 
amination on the return tothe writ of habeas corpus, and the inquiry is not necessarily con- 
fined to an examination of the original depositions. 

In such cases, under our Revised Statutes, the proceedings on a habeas corpus are in the nature 
of an appeal from the decision of the committing magistrate. 


On the return to a writ of habeas corpus sued out for the prisoners, it 
appeared they were detained on a full warrant of commitment for 
trial on a charge of grand larceny issued by one of the police magis- 
trates of the city. \ 

They filed their allegations in answer to the return, setting up that 
they were arrested without warrant by a person not a police officer. 
That when taken before the magistrate, he refused to examine the com- 
plainant in their presence, though they demanded it and committed them 
for trial. The allegations also averred the innocence of the accused, 
and that the money they were accused of stealing, was given to them 
under pretence of teaching French, but really for purposes of se- 
duction. 


On filing these allegations, McKeon, district attorney, and Galbraith, 
for the prosecution, insisted that the warrant of commitment being re- 

lar on its face, was conclusive on habeas corpus, and no inquiry 
could extend behind it, 
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And now at this day, January 8, 1849, Epmonps, J., delivered his 
opinion.—It is claimed in this case, in behalf of the prosecution, that 
the commitment of the magistrate is conclusive upon me, and that I 
have no right on this return to look beyond the question of its regula- 
rity or that if I do look beyond it, I can look only at the depositions 
taken before the magistrate. 

I had understood the law otherwise, and have always supposed 
that by means of this writ, the officers who were authorized to allow 
it, were by its very nature clothed with a certain revisory power over 
those by whose mandate any person might be restrained of his liberty. 

The earnest manner in which, however, the contrary doctrine was 
pressed upon my attention, the construction which has been put upon 
the decision of this court in the McLeod case, and the fact that the 
legislature has once at least, (by depriving the judges of the superior 
tribunals, of the power of revising the action of the committing magis- 
trate in fixing the amount ofbail,) departed from the great principles 
of the habeus corpus law, have caused me to hesitate in yielding to my 
first impressions, which I confess were rather the fruits of the reading 
of my early boyhood than of riper years, and have induced me, at some 
labor, to review the law on this subject at large. I, by no means, 
regret this, though it has been somewhat difficult to find among the 
pressing nature of my other avocations, time enough to devote to a 
task involving so extended an examination as I have given the subject, 
for an accurate and intimate knowledge of the properties of this great 
instrument of personal liberty, the writ of habeas corpus, cannot but 
‘be valuable to every citizen. 

The language of our statute, “of writs of habeas corpus and certi- 
orart, when issued to inquire into the cause of detention,” (2 R. S. 
563,) is not sufficiently definitive to leave no room for doubt on this 
question. Every person committed, detained, confined or restrained of 
his liberty under any pretence whatever, (except in a few enumerated 
cases,) may, it is true, prosecute this writ. On the return of the writ, 
the facts contained in the return may be examined into as well as the 
cause of the confinement, and if no legai cause be shown therefor, the 
party may be discharged. (Jb. 567.) Upon these enactments, for they 
are not new, it has been held that the officer allowing the writ oft of 
court could not go behind the return. To remedy that, the 50 sec., 
was enacted, (Ib. 569,) giving to the imprisoned party, the power to 
deny any material fact set forth in the return or to allege any fact to 
show the detention illegal or that the party was entitled to his dis- 
charge, whereupon, the officer may hear such allegations and proofs, 
as may be produced in support of the detention or against the same, 
and dispose of the party as the justice of the case may require. 

This language is broad enough to confer upon the officer the most 
ample power on habeas corpus, to inquire int» the guilt or innocence 
of the party as to the offence charged, for on that, if his detention be 
not illegal, he may be entitled to his discharge. But it has been held 
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that on habeas corpus, the court or officer will not try the question of 
guilt or innocence. 1 Ch. Cr. L. 130. 

And Cowen, J., in McLeod’s case, (1 Hill R. 394,) is very explicit 
in laying down the same doctrine, and he declares that the provision 
of the statute which I have quoted, would be satisfied by being limited 
to the lawfulness of the authority under which the prisoner is de- 
tained, without being extended to the force of the evidence upon 
which the authority was exerted. (Ibid, 404.) 

And in the statute to which I have referred, I mean the 
police law relative to this city, the legislature have gone some 
ways to sanction the same doctrine. So that with this positive 
enactment in the police law, and this construction of the habeas 
corpus act, the power of the committing magistrate as to the 
question of guilt or innocence, and as to the amount of bail to be re- 
quired, would become absolute, irreversible and above all review. 
A power of this extent would ride over all the courts in the land, and 
become perfectly despotic, if it was not subject to review and inspec- 
tion. 

I have already had practical evidence of the result of such a state 
of the law. In one case brought before me, the committing magis- 
trate had refused to let a party to bail, who was accused merely of 
a breach of the peace; thus arbitrarily, and as it was insisted before 
me, without the possibility of review or correction, putting assault and 
battery upon an equal footing with murder. In another case of as- 
sault and battery, the magistrate had fixed the amount of bail atsome 
$16,000, and I was admonished that under that police law, I incur- 
red the danger of committing a misdemeanor, if I reduced the amount. 
So that Iwas placed in the dilemma of running the hazard of an in- 
dictment or of violating my oath of office and the constitution, which 
forbids excessive bail. Of course I incurred the hazard, but not 
without some reflection upon the character of legislation which could 
thus jeopard personal liberty, and at the same time place a judge of 
the highest criminal court in the state, in such a position, that he could 
carry out the constitution only by incurring the hazard of becoming 
himself a criminal at his own bar. 

Such cases must and will occur again, if the law is such as to sanc- 
tion them, and I have therefore been the more anxious in my researches, 
in order to ascertain with certainty, whether such is, in fact, the state 
of the law among us. 

I have already intimated that the language of Mr. Justice Cowen, 
in McLeod’s case, was broad enough to sustain this doctrine, and if 
that was an authoritative decision of the court upon the point, I should 
be bound to obey it as the law of the land until it should be reversed 
by an appellate tribunal or altered by the legislature. But fortunately 
that language is entitled to no such binding force. That point was 
not before the court. The dictum was obiter. The question raised 
there was, whether, after indictment, the court on hubeas corpus, would 
entertain the question of guilt or innocence, and on that question the 
authorities had been very uniform, that it would not, and for very plain 
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and simple reasons, that as the testimony before the grand jury would 
not be written and could not be looked into, the court or officer on the 
habeas corpus, could not ascertain on what evidence the grand jury 
had acted and could not entertain the question without receiving pre- 
cisely the same testimony, which the jury would be obliged to re- 
ceive on the trial, and thus, in fact, usurp the province of the jury. 
Hence it had been the practice of the English courts and our own, 
which was followed in the McLeod case, not to look into this question 
of guilt or innocence on habeas corpus, after indictment. But not so 
where the party was committed by the magistrate, nor even where he 
was committed on the coroner’s inquest, because there were deposi- 
tions which could be looked into. But even to this rule there were 
exceptions. Bac. Abr. Hab. Cor. B. sec. 11, says, that the court will 
sometimes after indictment examine the circumstances, and he cites 
the case of one indicted for piracy who was bailed because it ap- 

ared that it was the prosecutor himself who had committed the of- 
tence. In Rex v. Crips, referred to in Cunningham’s Rep. 96, the 
party was bailed because of a mistake of the person of the party 
aceused. 

I donot, however, understand the rule, whether it has few or many 
exceptions, to deny the power after indictment to look beyond the 
commitment. It merely says, that the court will not, not that it can- 
not do so, and for very good reasons, as I have already mentioned. 
For equally good reasons it may and does do so, as is shown by the 
many cases where after delay to bring on the trial of an indictment, 
the party has been discharged or bailed. 

his rule, however stringent it may be held to be after indictment 
found, is by no means so, where the party is detained merely on the 
warrant of the committing magistrate. Ch. J. Marshall recognised 
this distinction in Burr’s case. In Benoit’s case, 1 Martin’s Lou. R. 
142, the court looked into the testimony to see whether an illogical 
conclusion had not been drawn. Chitty lays down the rule, 1 Cr. 
Law, 119, where a person committed is advised that his commitment 
is illegal he may obtain relief by habeas corpus, and the proceedings 
thereon, which is the only course of proceeding. Indeed, wherever a 
person is restrained of his liberty, by being confined, whether it be for 
a civil or criminal cause, and it is apprehended that the imprisonment 
is illegal, he — regularly, by habeas corpus, have his body and the 
proceedings under which he is detained, removed to some superior 
Jurisdiction having authority to examine the legality of the commit- 
ment, and upon the return to the writ the court are to examine and 
determine the legality of such commitment and do what to justice 
shall appertain in delivering, bailing or remanding him. 

And he adds, (page 129,) if the court ascertain there was no pre- 
tence for imputing to the prisoner any indictable offence they will dis- 
charge him. Even though the commitment be regular, the court will 
examine the proceedings and if the evidence appear altogether insut- 
ficient, will admit him to bail, for the court will rather look to the de- 
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positions which contain the evidence than to the commitment in which 
the justice may have come to a false conclusion. 

Such is the English rule, thus stated by this respectable writer and 
sustained by abundant authority, and it necessarily confers on this writ 
an appellate attribute and upon the court or officer to whom it is re- 
turned power to review the proceedings of the inferior magistrate on 
whose warrant a person may be committed. 

The rule is the same in this country, and no stronger evidence of 
it need be given than the view which the U. 8. Supreme Court have 
taken of it. 

That court has, under the constitution, original jurisdiction only in 
cases affecting ambassadors and the like, and those in which a state 
shall be a party. In all other cases it has only appellate power. 
The judiciary act conferred upon it, and upon the judges thereof, 
power to issue writs of habeas corpus—a power which they could not 
exercise unless the writ had properly an appellate character. 

The question has frequently been before that court and its appellate 
character has been repeatedly maintained. Bollman and Swartwout, 
4 Cranch, 75; Ex parte Kearney, 7 Wheat. 42; Ex parte Watkins, 7 
Peters, 200, (where Ch. J. Marshall says it is in the nature of a writ 
of error which brings up the body with the cause of commitment) ; 
Ex parte Burford, 3 Cranch, 447 ; In the matter of Metzger, 5 Howard, 
176; Ex parte Barry, 2 Howard, 65. It is an essential criterion of 
appellate jurisdiction that it revises and corrects the proceedings in a 
cause already instituted, and does not create the cause. Marbury v. 
Madison, 1 Cranch, 175. 

The U.S. Supreme Court has no common law jurisdiction. It owes 
all its powers to the constitution and the statutes, and so far as the 
habeas corpus is concerned, uses the writ only as it ministers to its 
appellate jurisdiction. 

Our Supreme Court is, however, different in this respect. It has 
all the common law powers of the King’s Bench, in which this reme- 
dial writ has been one of its instruments of administering justice for 
very many years, and the judges out of court have the same authority 
conferred on them by statute. 

Under the common law powers it has always been competent for 
the court in term to inquire in the broadest manner into the legality 
of the imprisonment and for that purpose to go behind the return. 
The books are full of such cases, and the refusal of the king or the 
lords in council, or in other words that courts giving to the warrant of 
the king and the star chamber the same binding and controlling force 
which in this case is claimed for the warrant of a police justice, was 
a prolific source of trouble in the reign of Charles I., drew on a par- 
liamentary inquiry and produced the petition of right, 3 Car. 1, which 
recites this illegal judgment and enacts that no freeman shall be so 
imprisoned and detained. 3 Bl. Com. 134. 

The revision of our habeas corpus law in 1813, extended its provi- 
sions to persons detained on civil process, while the English statute, 
from which ours had been copied, confined it to criminal cases. 
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Our court in Cable v. Cooper, 15 J. R. 152, upon this new provision 
of the statute, gave a similar construction and denied to an officer or 
judge acting upon a habeas corpus out of term the power of looking 
beyond the return. This decision was made in January, 1818, and 
the legislature, with commendable promptness and in close imitation 
of the action which as before mentioned, “produced the petition of 
right,” in the same session passed a law correcting that judgment. 

The act passed April 21, 1818, recites that ‘‘ Whereas doubts are 
also entertained whether returns made to writs of habeas corpus issued 
under said act are traversable or examinable by facts dehors the re- 
turns,” and enacts that the officer before whom a prisoner is brought 
shall examine into the facts contained in the return, and into the cause 
of the imprisonment, and remand, bail or discharge, as the case shall 
require, and to justice shall appertain. Laws of 1818, Ch. 277, p. 
298. Out of this enactment grew the existing provision of the revised 
statutes authorizing the prisoner to deny any of the material facts set 
forth in the return, or allege any fact to show that his detention or im- 
prisonment is unlawful, or that he is entitled to his discharge. 2 R.S. 
471,§ 50. The note to 3 Hill, 658,m. 30, says, that ‘* when the re- 
turn is that a party is detained by process, the existence and validity 
of the process are the only facts upon which issue can be taken. 
These alone are the material facts within § 50, not whether the pro- 
cess is founded on sufficient evidence or any evidence at all.” If 
this is so, then is the principle of Cable and Cooper, 15 J. R., restored, 
the act of 1818 reversing that case rendered nugatory, and § 50 of 
our habeas corpus law shorn of very much of its benignant power. 
But it is not so. The cases cited by the writer do not sustain his 
position. 9 Wend. 212, one of his cases, was on a requisition from 
another State for a fugitive from justice, in which the court refused to 
look behind the warrant, because that would in effect be removing the 
trial of the merits from the other State to this. The case of McLeod, 
another one he cites, I have already shown was, in this regard, no- 
thing more than a refusal of the court to go behind an indictment; and 
his remaining authority, 11 Ad. & Ellis, 273, was upon the power 
conferred by an English statute, in respect to which the court in that 
cause say, ‘‘if the warrant returned be good on the face of it, we can 
inquire no farther.” Can that be said of a statute which had its ex- 
istence in a desire to remove doubts whether facts out of the rettirn 
could be inquired into, and which, to affect its purpose, declares that 
the prisoner may allege any facts to show his detention illegal or that 
he is entitled to his disharge ? 

On commitments by final process upon summary convictions it has 
long been the practice to examine on habeas corpus the record of con- 
viction, and if void to discharge the prisoner. Regina v. Chancey, 6 
Dowl. P. C. 281, 1 Mod. 102; In re Sweatman, 1 Cow. 144, Bac. 
Abr. Hab. Cor. B. pl. 13; In re Eliza Phillips, 5 N. Y. Legal Ob- 
server, 130; Rex v. Elwell, 2 Str. 794, and indeed final process may 
in all cases be impeached by showing either that there was no judg- 
ment, decree, conviction, &c., or that the judgment, &c., was abso- 
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lutely void. Randolph Case, 11 Am. Jurist, 388; Ex parte Beatty, 
12 Wend. 229; Riley’s Case, 2 Pick. 172. 

So, too, where the warrant was legal but the party illegally arrested 
upon it. Pleasant’s Case, 11 Am. Jurist, 257; Ex parte Beeching, 6 
Dowl. and R. 209, or was entitled to his discharge by ecentiiogs 
occurring after his arrest. McLeod’s Case, 25 Wend. 572; State v. 
Ward, 3 Halst. R. 120. 

And in all cases, even before our act of 1818, and at common law, 
the prisoner before indictment might insist that the depositions be 
looked into on habeas corpus. 1Ch.Cr. Law, 127; Petersd. on Bail, 
521; Bac. Abr. Bail in Crim. Ca. D. Formerly those depositions 
could be brought up only on writ of certiorari, but now we have a 
statute directing the magistrate to send them up, on a mere requisi- 
tion of the officer allowing the habeas corpus. 

I have thus taken occasion to express my dissent from the doctrines 
asserted in the note to 3 Hill’s Reports, and more than once assented 
to, though never directly ruled, by the late Judge Cowen. It is the 
first time that the question has been directly presented for my adjudi- 
cation, though it has been frequently intimated before me, and I have 
taken time to examine fully into the matter, because I consider the 
doctrine as striking a fatal blow at the remedial powers of this great 
writ, and, if once established, as virtually repealing the statute which 
was enacted for the very purpose of affording against oppression un- 
der the forms of law the same protection which for a long time had 
been secured against imprisonment without due process of law. And 
as the reign of lawless violence has passed away and been succeeded 
by times when it is chiefly through the tribunals of justice that men 
seek to vent their evil passions upon one another, it becomes of the 
highest importance that this writ should be maintained in its integrity, 
as it is thus alone that the great duty of government can be discharged 
of demanding an account why the liberty of the citizen is restrained, 
wherever that restraint may be inflicted. 3 Bl. Com. 131. 

In thus asserting and defending the high prerogative of administer- 
ing relief against unjust imprisonment, as existing in this court at com- 
mon law and in its members out of court under the statute, I must not be 
understood as maintaining that the appellate power thus conferred can 
or will be exercised in a wild or loose or arbitrary manner, or that an 
appeal exists as a matter of course in every case of a commitment, 
with a right to demand a review of the grounds of the commitment. 

Where the party is in custody by virtue of a final judgment of a 
court of competent jurisdiction, he must be immediately remanded. 
2 R. 8. 567, § 40. 

If the party is in custody on an indictment found for felony not 
bailable, there being no means of ascertaining the grounds on which 
the indictment is predicated, he will be remanded. McLeod’s Case, 
25 Wend. 

If in custody on process merely irregular, he will be remanded on 
habeas corpus and be remitted to the proper court to correct and 
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remedy the formal defects in its own process. People v. Nevins, 1 
Hill, 154; Bank of U. S. v. Jenkins, 18 Johns. 306. 

If detained on civil process, regular and valid on its face, the ex- 
amination will be confined to the jurisdiction of the power which 
issued it, and to the inquiry whether some event has not since occur- 
red to entitle the prisoner to his discharge. Ibid. 

If in custody on criminal process before indictment, the prisoner 
has an absolute right to demand that the original depositions be looked 
into to see whether any crime is in fact imputed to him, and the in- 
quiry will by no means be confined to the return. Facts out of the 
return may be gone into to ascertain whether the committing magis- 
trate may not have arrived at an illogical conclusion upon the evi- 
dence given before him, whether he may not have been governed by 
malice, or have exceeded his jurisdiction, and whether he may not 
have mistaken the law, or, in the language of Lord Ellenborough in 
the case of Sir Francis Burdett against the Speaker of the House of 
Commons, 14 East, 1, to ascertain whether the commitment was not 
palpably and evidently arbitrary, unjust and contrary to every prin- 
ciple of positive law or rational justice. 

Confined within these limits the inquiry can be effectual for the 
protection of personal liberty against oppression under color of legal 
process. Extended beyond it, it might be eminently mischievous in 
retarding the due adminstration of justice, and therefore, though the 
power of exceeding those limits is clearly conferred, no discreet judge 
will step over them, unless for some palpable and overpowering 
cause. 

I shall in this case look beyond the return and inquire into the 
cause of commitment, and I shall not confine my inquiry merely 
to an examination of the depositions which have been returned 
to me and for these reasons. 

The warrant which is returned to the writ of habeas corpus, is a full 
commitment for grand larceny in stealing from Thomas J. Crossman, 
$40 in gold coin. No such warrant could issue until the complainant 
and the witnesses produced in support of the prosecution had been 
examined on oath «mn the presence of the accused. 2 R. S. 708, § 18. 
Nor until the prisoner has also been examined in relation to the 
charge. Ibid, § 14. 

The “ allegations” put in by these prisoners in answer to the return 
and sworn to by them, set up that they were arrested by a person 
not a police officer, that when taken before the police magistrate, 
they demanded an examination of the complainant in their presence, which 
was refused and they were thereupon committed in default of bail, 

If these allegations are true the imprisonment was clearly illegal. 
And they are facts out of the return, which the prisoners have a right 
to allege, and which it is my duty to inquire into, 
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Befere the Honorable IRA HARRIS, one of the Justices of the Supreme Court of the 
State of New-York. 


[At Special Term, New-York, December, 1848.] 
Wiutson B. SHELDON and others v. NATHANIEL T. WEEKs and others. 


THREE OTHER CAUSES AGAINST SAME DEFENDANTS. 


An order should not be made upon a defendant in a creditor’s bill to deliver property or money 
to a receiver unless it appears that the party has the power to obey the order. The failure of 
the party to show to whom he has paid money, which is proved to have been in his possession 
several months before the bill was filed, is not sufficient to warrant an order on him to pay 
the money to the receiver. 

The answer of a party examined before a referee has the same effect as an answer to a bill 
when the oath of the party is required. It is conclusive upon the party examining him until 
it is disproved. 

In the assignment by a debtor under a creditor’s bill, it is proper to insert an exception as to fur- 
niture exempt by law from execution, even in cases where the debtor has made a sale or as- 
signment of all his furniture, which has been set aside as against creditors. 

Where the determination of the issues of fact joined in a cause will not necessarily involve the 
examination of a long account, a cause cannot be referred under the act of 12th April, 1848. 


THE circumstances appear in the opinion of the court. 
H. P. Hastings, for plaintiff. 
Edward Sandford, for defendants. 


By the Court—Harris, J.—An order was made in this cause, on 
the 13th of March last, for the appointment of a receiver of all and 
singular the property and effects, equitable interests and choses in ac- 
tion which belonged to the defendant Nathaniel T. Weeks, on the 22d 
day of March, and also of all and singular the household furniture 
belonging to the defendant, Nathaniel T. Weeks, at the time of the 
sale thereof mentioned in the defendant’s answer, and then in the 
house No. 26 Second-street, in the city of New-York, and intended 
to be transferred by the sale thereof, by Nathaniel T. Weeks to Hen- 
ry A. Weeks. The defendants were also required to execute a proper 
assignment of the property to the receiver, and deliver the same to 
him on oath. They were also required to appear before the referee 
and submit to such examination as he might require. 

A receiver having been appointed in pursuance of the order, and the 
defendants having executed the assignment required and having also 
been examined before the referee in relation to the property, the re- 
feree on the 13th of October, made an order, declaring that, among 
other articles of property intended to be transferred by Nathaniel T. 
Weeks to Henry A. Weeks, by virtue of the bill of sale mentioned in 
the order of 13th of March, were one silver bread basket and one silver 
pitcher, and that said articles were then in the possession or under 
the control of Nathaniel T. Weeks or Henry A. Weeks, and therefore 
directing that they deliver the same to the receiver. The referee in 
the same order declared, that at the time of the execution of the assign- 
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ment of the 22d March, 1847, mentioned inthe order of the 13th March, 
1848, there was in the hands of Nathaniel T. Weeks, the sum of 
$4,790, which passed under the assignment, but which had not been 
delivered to the assignees, and he directed that Nathaniel T. Weeks 
deliver that surn over to the receiver. A motion is now made on be- 
half of the defendants, for an order that the referee review his decision. 

After a careful perusal of the mass of evidence taken upon the ex- 
amination before the referee, I think he has erred in his decision in 
respect to the silver bread basket and pitcher. The only evidence I 
have been able to find, even of the existence of such articles, is in the 
testimony of Mr. Boyce, who testified that in December, 1845, Mrs. 
Weeks, the wife of Nathaniel T. Weeks, and her son Henry A. Weeks, 
came to his shop and ordered a bread basket to be made. It was to 
be delivered at Mrs. Weeks’ house, in Second-street. It was made 
and marked with the initials, “‘ H. A. W.,” and delivered on the 31st 
of January following. The witness also thought he made a pitcher for 
them a month or two afterwards. He did not know who paid him 
for the articles. No such articles are contained in the schedule an- 
nexed to the bill of sale of the household furniture executed by Na- 
thaniel T. Weeks to Henry A. Weeks. Both Nathaniel T. Weeks 
and his wife, state that they never had a silver fruit basket in the 
house, no such question was put to Henry A. Weeks. In a previous 
examination he had been asked, after stating that he had purchased 
some silver spoons which had been used in the family, whether he 
had purchased any other silver ware before the sale, and he replied 
that he did not remember that he had. The question was general. 
The bread basket was not mentioned nor had any witness been in- 
quired of in relation to it at that time. No inquiry was made either 
of Nathaniel or Henry Weeks, or of Mrs. Weeks, in relation to that 
silver pitcher. Such an article had not been mentioned until Boyce 
was examined, which was after the examination of the Weeks had 
closed. As the evidence stood before the referee, it was quite as 
likely that the articles had been purchased by Henry A. Weeks, as by 
Nathaniel T. Weeks. From the affidavit of Henry A. Weeks read 
upon this motion, it appears that if his attention had been called to 
the articles when he was examined, he would have shown, that he, 
and not Nathaniel T. Weeks, was the purchaser of the articles. At 
any rate, I think there was not sufficient evidence before the referee 
to justify him in finding that these articles were intended to be trans- 
ferred by the bill of sale from Nathaniel T. Weeks to Henry A. 
Weeks. 

I think the referee also erred in directing Nathaniel T. Weeks, to 
pay over to the receiver $4,790, for money which he had in his bands 
when he ,made the assignment on the 22d of March, 1847. It does 
appear that about the time the assignment was executed, he had a 
large amount of money. It is not pretended that the money, if indeed 
he had it at the time of the assignment, was paid over to the assignees ; 
and before Nathaniel T. Weeks can be chargeable with contempt, 
for not delivering the money to the receiver, it should appear not only 
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that he had the money when he executed the assignment, but also 
that he had not placed it beyond his control when the bill in this cause 
was filed in August following. For if, after the assignment he applied 
the money to the paymentof his debts, he could not be punished for dis- 
obeying a subsequent order of this court directing the money to be paid 
to areceiver. To justify the order made by the referee, he should be 
satisfied from the evidence before him, that the party had the power 
to obey such order. If the money passed beyond his control before 
the bill was filed, it could not be reached by any proceedings against 
him, if after he was served with the injunction, then the plaintiff’s 
remedy would be by proceedings for a violation of the injunction. 

The answer of a party when examined before a referee should have 
the same effect, as evidence, as an answer to a bill when the oath of 
the party is required. It should be taken as the truth until it is dis- 
proved. Nathaniel T. Weeks was repeatedly inquired of in relation 
to the disposition he had made of the money he had received about 
the time he made his assignment, and he states positively that when he 
made the assignment he hhad paid it all away to his creditors, and that 
when the assignment was executed he had no money. I admit that it 
is much against the truth of this statement that he is unable to give the 
names of the creditors to whom he paid the money beyond a com- 
paratively small amount. Yet I do not think this circumstance suffi- 
cient not only to overcome the positive oath of the party made evi- 
dence by the plaintiffs themselves, but also to justify the referee in 
finding that he not only had the money when the assignment was made, 
but that it also continued in his possession or under his control when 
the bill in this cause was filed. 

In settling the form of the assignment of the household furniture to 
be executed by Nathaniel T. Weeks and Henry A. Weeks, pursuant 
to the order of the 13th of March, the referee directed a clause to be 
inserted excepting such articles as by law would have been exempt 
from sale or execution against Nathaniel T. Weeks, and the assign- 
ment was executed with such exception. A motion is now made on 
behalf of the plaintiffs that the referee review his decision in respect 
to the assignment of the furniture and that the defendants, Nathaniel 
T. Weeks and Henry A. Weeks be directed to deliver over to the 
receiver all the household furniture embraced in the bill of sale. 

It is true the order, under which the referee acted, does not in terms 
authorize the exception allowed by the referee. It directs generally 
an assignment of all the household furniture. In this respect it is 
like the usual order for the appointment of a receiver in a creditor’s 
suit. The 133d rule provides that the order in such a case shall 
direct the defendant to assign, &c., all his property, ‘equitable inte- 
rests, things in action, and effects. So alsq the statute under which 
creditor’s bills are filed authorizes the cout to décreé. gafisfaction of 
the judgment “out of any personal property, monéy-or things in action 
belonging to the defendant.” (2 R. 8S. 174, § 39.) No exception is 
made, either in the statute or the rule of this court, prescribing the form 
of the order, and yet it has been the uniform practice to insert in the 
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assignment to be executed by the judgment debtor to the receiver an 
exception of such articles or personal property as are by law exempt 
from sale on execution. Nor has it, to my knowledge, ever been pre- 
tended that the officer executing such an order is not authorized to 
make such an exception from the effect of the order. It clearly never 
was the intention of the legislature to exempt from levy and sale the 
necessary articles of household furniture used in a family, and then 
upon proceeding under a creditor’s bill to take from the family the 
same articles and place them in the hands of a receiver to be sold for 
the satisfaction of the same debt. 

But it is urged that Nathaniel T. Weeks having executed a bill of 
sale of the household furniture, including the articles exempt from sale 
on execution, such sale, if void as against creditors, is yet valid as 
against him, and therefore he is estopped from claiming the exemp- 
tion of any articles embraced in such sale. There is some plausi- 
bility in this position. But I think the argument is not sound. It is 
true, that if the conveyance is void in part, it is wholly void. It can- 
not be avoided as to part of the furniture and held good as to the 
residue. But when it is avoided it leaves the plaintiffs to enforce 
their remedies against it in the same manner as if the bill of sale had 
never been executed. It does not lie with them to say, that because 
Henry A. Weeks would have the right to take the articles exempt 
from sale on execution that, therefore, they have, by avoiding the 
transfer as against themselves, acquired the same right. They can- 
not ask to be placed in a better position in respect to the property 
than they would have been had no bill of sale been executed. I think, 
therefore, the referee decided correctly in excepting from the pro- 
perty to be delivered to the receiver such articles of household furni- 
ture as are by law exempt from levy and sale on execution. 

The plaintiffs also move for a reference of these causes under the 
provisions of the fourth section of the act to facilitate the determina- 
tion of suits before the first of July, on the ground that the determina- 
tion of the issues of fact between the parties will involve the exanina- 
tion of a long account. I should be inclined to grant this motion if I 
could do so consistently with the view I have of the questién at issue 
between the parties. But I do not think the determination of those 
questions will involve the examination of a long account. The only 
issues of fact, as I understand them, relate to the validity of the 
several conveyances executed by Nathaniel T. Weeks. If the plain- ; 
tiffs should obtain a decree declaring those conveyances, or either of 
them, void, it would be a matter of course to direct in the decree that 
such accounts be taken as should be rendered necessary by the deci- 
sion. On the dther hand,if the plaintiffs fail to obtain such a decree, 
I do not perceive ‘that it will be necessary to take any account what- 
ever. I feej compeiled, therefore, to deny this motion for a reference. 

An order* must *be entered upon these motions in conformity with 
the views expressed in this opinion. 
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Before Mr. Justice HURLBUT. 


SrerHens et ul ads. Brownine and another. 


An execution may be issued against personal property alone. 
If issued against both real and personal property in a county in which the ju t has not 
been docketed, the writ may be amended by striking out the clause as to real estate. 


J. Neilson, for defendants, moved to set aside the execution in this 
cause on affidavits showing that it had been issued to the sheriff of 
Oswego county, directing that the. money be made out of the de- 
fendant’s personal property, and in default thereof, out of the real 
estate which the defendants owned on the blank day of October, 
1848, and further showing that the judgment had not been docketed 
in Oswego county. 


C. Ellis read affidavits showing that the judgment had been re- 
covered in New-York, and a transcript sent by mail to the Oswego 
county clerk. Mr. Ellis insisted that the writ was merely against 
personal property, and that the direction to take lands owned on the 
blank day of October amounted to nothing. 


Hurusvt, J.—Is not this an execution against real estate? 


Ellis —No. The sheriff is to take land owned on the blank 
day of a certain month. There was no such day, and the sheriff 
could not act upon the direction, as he could find no such real estate. 


Neilson.—He is to seize the real estate owned by the defend- 
ant on the blank day of October. The execution was in the sheriff’s 
hands on the last day of that month, and it would be his duty to make 
the money out of property owned on that day. 


Hvrusvt, J.—I think this was an execution against real estate, 
and was irregular, no transcript having been filed. 


Ellis, asked leave to amend by striking out the clause as to 
the real estate, leaving the execution against personal property only. 


Neilson insisted that an execution can now be issued only in 
the manner and form provided by the code. That by § 238 of the 
Code, executions are modified in conformity to the provisions of that 
title. That by § 241, three kinds of executions are authorized, one 
of which is an execution against the property of a judgment debtor ; 
and by sub. 1, of § 244, it is provided, that if the writ be issued 
against the property of the debtor, zt shall direct the sheriff to satisfy 
the judgment out of the personal property, and if sufficient cannot be 
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found, then out of the real property. The counsel insisted, that un- 
der this act, the execution could not issue against personal property 
alone, as at the common law; that the amendment sought for would 
make a fourth kind of execution not known to the code, and could not 
be granted. 


Hourusvt, J., thought otherwise, and granted the amendment on 
payment of costs of the motion. 








ENGLISH CASES. 





Court of Exchequer. 
[Trinity Term.] 
Murray v. Mann.—16th June, 1848. 


CONTRACT——-MONEY RECEIVED—FRAUD-—SET-OFF. 


In an action for the standing of a horse at livery, the defendant sought to set-off as money re- 
ceived to his use the price paid for the horse, by a person to whom the plaintiff had sold him. 
It appeared that the sale was affected by fraud, a false warranty having been given that the 
horse was free from vice, and that on the purchaser discovering the deceit, he rescinded the 
contract, returned the horse and received back the money :—Held, First, that the set-off, 
could not be maintained as the defendant’s right to the price of the horse as money received 
to his use, arose from the contract of sale, and on that being rescinded, his right to the money 


was gone. 

Secondly, that the plaintiff, availing himself of the above facts to rebut the set-off, was not a 
violation of the rule of law which prohibits a party from setting up his own fraud. 

Semble, per Park, B., that if before the contract was rescinded by the purchaser the plaintiff 
had paid the price over to the defendant, he might have recovered it back on the purchaser’s 
rescinding the contract. 

Per Park, B.—The wilfully telling an untruth to a party to induce him to alter his condition, 
whereby he is induced to alter it, is a fraud in law, for which an action of deceit will lie. 

Whether fraud has been practised is a question for the jury; but whether certain facts proved 
amount to fraud, is a question of law. 


Tuts was an action by a livery stable keeper for the standing of a . 
horse ; to which the defendant pleaded a set-off. At the trial before 
Park, B., it appeared that the defendant had sent the horse to the 
livery stables of the plaintiff, where it stood for some time. The set- 
off relied on was this, the plaintiff sold the horse to a person of the 
name of Bailey, who returned him as bad tempered ; after which, the 
 aasagacs sold him to Lilly for 125/., with a warranty that he was free 
rom vice. Lilly after a few weeks, returned the horse on the ground 
that he was not free from vice, and received back the 125/., but the 
defendant contended that the money had been received to his use by 
the plaintiff who was therefore bound to account to him for it. There 
was some evidence, that the return of the horse by Lilly, and the re- 
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payment of the 125/. to him, had been assented to by the defendant. 
The judge in summing up, told the jury that it lay on the plaintiff in 
the first instance to make out his claim for the standing of the horse. 
On his doing so, the defendant was bound to get rid of that claim, and 
this he did, by showing that the plaintiff sold the horse and received a 
sum of money for it, which then became money received to the use 
of the defendant. This turned the tables on the plaintiff again, so that 
it lay on him to make out that he had legitimately applied that money. 
In order to justify him in taking back the horse from the purchaser and 
refunding the price of it, the plaintiff was bound to show either that 
the horse had been returned and the money paid back with the assent 
of the defendant, of which there was some evidence ; or that the con- 
tract for the sale of the horse had been rescinded. The purchaser 
was not entitled to return the horse unless there was an agreement 
that he should have a right to do so, or unless there had been fraud 
practised on him by the plaintiff falsely warranting the animal free 
from vice. If a man who sells a thing, warrants it to possess a cer- 
tain quality which he knows it does not, with a view to increase the 
price, and in consequence of that falsehood obtains a higher price 
for it, it is both a legal and moral fraud. It was for them to say 
whether on the sale of the horse to Lilly, fraud had been practised on 
the purchaser, either by defendant or his agent. The jury having 
found for the plaintiff— 


Humphrey moved for a new trial for misdirection. He conceded 
that there was evidence of the defendant’s assent to the return of the 
horse, and did not move on that ground. The judge was wrong in 
laying down to the jury, without qualification, that the telling such an 
untruth as this amounted to fraud. [Park, B.—I did not do so. I 
left them to say on the evidence had there been fraud practised. 
Platt, B.—The facts to constitute fraud must be found by the jury, 
but whether, taking certain facts as proved, they amount to fraud, is 
a question of law.] At least here was no such fraud as prevented the 
property in the horse passing to the vendee. [Park, B.—The case 
of Street v. Blay, (2 B. & Adol. 456,) is an anthority that if a man buy 
a specific horse the property passes, unless it has been sold with a 
special clause authorizing a return, or there has been fraud. Here 
was no special clause, and therefore, independent of the question of 
ratification, the only point is the fraud.] If any fraud were practised 
it was the plaintiff’s own, to which the defendant was no party ; and 
it is a principle that a man cannot set up his own fraud in answer to 
the claim of another who was not privy toit. Suppose the money had 
been paid over to the defendant by the plaintiff befor€ the horse was 
returned, could he have recovered it back? [Park, B.—I rather 
think he could, although it is not necessary to decide the ipa for 
he paid it over under the supposition that the bargain with the pur- 
chaser was a binding one, and when the purchaser afterwards re- 
scinded the contract the money would then have been paid over in 
consequence of a contract the consideration for which had failed. 





 ———— 
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[ Plawt, B.—lIt is a fallacy to call this setting up the plaintiff’s own 


fraud ; for yow can only get your own money through the contract 
which he made with Lilly. If you take a contract you must take it 
with all its consequences. Park, B.—The rule of law is, that if an 
agent is guilty of fraud in transacting his principal’s business with a 
third party the principal is responsible to that party. The learned 
Baron referred to Cornfoot v. Fowke, (6 Mee. & W. 358; 4 Jur. 919).] 


Park, B.—If at the time of the sale of this horse warranty were 
given that he was sound, which induced the vendee to enter into the 
contract, and that warranty was false to the knowledge of the vendor, it 
was a fraud on ine vendee: for it answers the legal definition of fraud, 
viz., the telling of an untruth to a man in order to induce him to alter 
his condition and thereby inducing him to alter it. There can be no 
doubt that that is a deceit for which an action would lie. There is a 
difference between legal and moral fraud ; but in the present case we 
have both; for the plaintiff warrants this horse free from vice, with 
intent to raise the price of it, and the vendee would not have given the 
price he did for it if he had not believed that statement to be true ; 
and on its turning out to be a lie, he would be entitled to recover back 
his money. I am perfectly satisfied that the jury had their attention 
directed to that state of the law and of the facts. The other point, 
which at first sight seems to make a greater impression than it is en- 
titled to make, although not discussed at the trial, did pass through my 
mind, viz., that the defendant had no right to this £126 at all, except 
through the act of his agent the plaintiff, and if that right rested on a 
defensible contract he must take his chance of its being defeated. 
This money was not money received to the use of any one by the 
plaintiff, but as it were deposited in his hands until the purchaser 
made up his mind whether he would return the horse or not—for 
fraud does not make a contract void, but only voidable at the discre- 
tion of the party on whom it has been practised, who in the present 
case might have elected to affirm the bargain. When, however, he 
chose to avoid the contract, and the purchase money was received 
back by him from the plaintiff, it ceased to be money in his hands 
which could be considered money received to the use of the defendant. 

I, therefore, am clearly of opinion, that the set-off in this case was 
defeated by the fraud in the sale to Lilly. The plaintiff does not set 
up his own fraud against the defendant; he says, I only received that 
money subject to a defeasance. Independent, therefore, of the other 
fact, that the return of the horse was ratified by the defendant, I think 
there ought to be no rule. 


The rest of the court concurring—Rule refused. 











